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Withhold Exhibit Materials from Public Inspection ("fuquest"). In accordance with inContact's
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Relief and Waiver that are subject to inContact's Request due to the confidential nature of the
information contained therein.
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Before the
Federal OmllTIUmcations Ommussion

Washington, D.C. 20554

In the Matter of )
)

inOmtact, Inc. )
)

Petition for Special Relief and Waiver )

------------)

REQUEST TO WITHHOLD EXHIBIT
MATERIALS FROM PUBLIC INSPECTION

FILeO/ACCEPTED

APR 132009
I'edeIlllCom

"'"-IllUoIc8I1Mo Commission
"".... ot!he Socralaly

Pursuant to Section 0.459 of the Commission's Rules, inContact, Inc. ("Petitioner").

through undersigned counsel, respectfully requests that all materials submitted in Exhibit 1 related to

the Petition for Special Relief and Waiver be withheld from Public Inspection. In support thereof,

Petitioner provides the following justification:

(a) the materials to which this request applies are physically separated from the

infolmation to which the request does not apply.

(b) reasons for withholding materials inspection:

(1) Identification of the specific information for which confidential treatment
is sought: confidential financial documentation (in the form of USAC invoices and
other financial infolmation relevant to the Commission's resolution of the issues
raised in Petitioner's Petition for Special Relief and Waiver);

(2) Identification of the Commission proceeding in which the information was
submitted or a description of the circumstances giving rise to the submission:
In the Mmer of inOmtact, Inc's Petition for Special Relief and Waiver

(3) Explanation of the degree to which the information is commercial or
financial, or contains a trade secret or is privileged: Infolmation concerning
Petitioner's financial conclition is eX1:remely privileged and is never revealed to

Petitioner's competitors or other third parties (except pursuant to binding
Nondisclosure Agreements in cases of absolute business necessity).

(4) Explanation of the degree to which the information concerns a service that
is subject to competition: Petitioner's confidential information is directly related
to its financial condition; all services provided to and by Petitioner have been



deemed fully competitive and no reason exists that competitors or third parties
would require, or be entitled to review, this infonnation.

(5) Explanation of how disclosure of the infonnation could result in substantial
competitive hann: Analysis of this information by Petitioner's competitors may
lead to certain conclusions concerning the size of Petitioner's customer base; it may
also lead to erroneous conclusions concerning Petitioner's overall financial viability
which competitors must be precluded from disseminating in the marketplace.

(6) Identification of any measures taken by the submitting party to prevent
unauthorized disclosure: Petitioner has provided these confidential materials only
to governmental entities which hold these materials in strict confidence. In the event
Petitioner is required by business necessity to share this information with third
parties, it does so only pursuant to Nondisclosure Agreements.

(7) Identification of whether the information is available to the public and the
extent of any previous disclosure of the infonnation to third parties: Except as
noted above, this material is not available to third parties and is never available to the
public.

(8) Justification of the period during which the submitting party asserts that
material should not be available for public disclosure: Petitioner respectfully
submits that given the highly confidential nature of this information, the period of
unavailability of this material for review must be perpetual.

(9) Any other information that the party seeking confidential treatment believes
may be useful in assessing whether its request for confidentiality should be
granted: In light of the above, Petitioner respectfully submits that this request to
withhold Exhibit B materials from public inspection has been fully supported;
accordingly, Petitioner's request for confidentiality should be granted.

Respectfully submitted,

Charles H Helein
Jonathan S. :Marashlian
Jackie R Hankins
Helein & :Marashlian, LLC
1483 Guin Bridge Road, Suite 301
McLean, Virginia 22101
Tel: 703-714-1313
Fax: 703-714-1330
E-lllail: ~CornmLawGroup.com

April 13, 2009 Counsel for inContact, Inc.
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REDACTED

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
In the Matter of )

)
inContact, Inc. )
Fonn 499 Filer ID No. 818114 )
Petition for Special Relief and Waiver )

------------)

PETITION FOR SPECIAL RELIEF AND WAIVER

I. INTRODUCTION

On January 23, 2009 the Universal Service Administrative Company ("USAC') invoiced

inContact, Inc.! ("Petitioner") for ~fn:11IImi~flmmi!] in additional Universal Service Fund ("USF")

contributions based on recalculated 2004 499-A true-up adjustments. USAC apparently made this

recalculated adjustment because of its recent discovery of a miscalculation in its earlier true-up of

Petitioner's 2003 revenues, which took place in 2004. As a matter of law, Petitioner is not liable for

any funher contributions based on its 2003 revenues and therefore cannot be required to pay the

~1illl,,*!!ii1~tI!;l] in true-up adjustments recently invoiced by USAC.

The Federal default statute of limitations establishes a four-year limitation period for the

filing of suits on any claim arising under any Federal statute adopted after 1990 that does not itself

contain an explicit limitation period. Because USACs imposition of the true-up charges upon

Petitioner sterns from authority delegated pursuant to Section 254 of the Telecommunications Act

of 1996 ("Telecom Act"), USACs recent true-up assessment is barred by the four-year limitation

period. USACs January 2009 assessment is likewise barred by Section 254's prohibition against

unfair and discriminatory assessments and the common law doctrines of equitable estoppel and

I Petitioner previously operated under the name of UCN, Inc. and prior to that as Buyers United,
Inc. In January 2009, the company changed its name to inContact, Inc.



laches. Funhermore, Conunission enforcement of USACs time-barred assessment would be

arbitrary and capricious, uLt,,,um, and a constitutionally impermissible infringement upon

Petitioner's due process guarantees.

For the reasons discussed herein, Petitioner respectfully petitions the Commission to find

USACs January 2009 funher true-up billing untimely, as a maner of law, and inStruct USAC to

remove such amounts from any future USAC invoice.' In addition, Petitioner files

contemporaneously the attached request for Waiver of penalties and fees and seeks the

Conunission's confirmation that Petitioner has a right to dispute the assessment without first

appealing to USAC

II. BACKGROUND

Petitioner began in 1997 as a reseller of telecommunication selvices. Having completed a

series of strategic acquisitions, commencing in 2004, Petitioner offered a new integrated product line

that combines a national Voice over IP ("VoIP") network with hosted, proprietary software

applications for handling and managing the marketing, survey, sales, and related general public and

customer contact needs of commercial enteqJfises;'

A. Universal Service Fund Reporting and Contribution Obligations

In 1997, the FCC issued the Universal Service Order to implement provisions of the

Telecom Act relating to the preservation and advancement of universal telephone service.' The

Universal Service Order requires telecommunications service providers providing interstate services

, The Conunission should likewise declare unlawful any fees or contributions calculated based upon
the retail interstate telecommunications revenue reponed in Petitioner's 2004 Form 499-A
] Petitioner's transformation from a traditional telephony provider to providing Software as a Service
("SaaS") over enhanced communications networks is continuing. inContact's SaaS offering is
comprised of hosted, on-demand contact hanclling software solutions and business communications
services, delivered over the company's national VoIP network The inContact suite of hosted
contact center solutions is also available through third-patty connectivity options.
, Federal-State Joint Board on Universal Service, CC Docket No. 96-45. Report and Order, FCC 97
157 (reL MayS, 1997).
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to periodically contribute to the universal selVice support program referred to as the Universal

SelVice Fund or USF. Monthly contributions to the USF are calculated based on the detennination

made by the Fa::'s designated private agent, the Universal SelVice Administration Corporation or

USAC, of the total amount of the subsidy required to fund universal selVice needs for any given

year. USAC detennines each telecommunications selVice provider's contribution based on its total

defined interstate and international end user telecommunications revenues, including interconnected

VoIP revenue, reported to the FCC on its "Form 499s."

FCC Rules require telecommunications carriers to file with USAC - by April 1st of each year

- an annual Telecommunications Reporting Worksheet Form 499-A (Form 499-A) for the previous

year based on actual revenue data.s Unless they meet the Section 54.708 de nininis exemption,

carriers also are required to file quarterly revenue estlltates via Telecommunications Reporting

Worksheet Form 499-Q (Form 499-Q). Whereas the quarterly-filed Form 499-Q is a forward-

looking worksheet that assesses a carrier's monthly universal selVice obligations based on estimates

for the upcoming quarter, the annually-filed Form 499-A looks backward and is used by USAC in

conducting its "annual true up" of the carrier's USF contributions based on actual data from the

previous calendar year.'

B. USACs True-up of Petitioner's USF Contributions for 2003

Throughout 2003, Petitioner filed timely quarterly repons (Forms 499-Q) estimating revenue

proJectIOns. On or before April 1, 2004, Petitioner filed its 499-A worksheet that notified USAC of

Petitioner's actual revenue data for 2003.7 After recelvmg Petitioner's Form 499-A, USAC

compared Petitioner's projections against its actual reported revenues. Known as a "true-up," this

5 Sa? 47 c.F.R. §§ 54.706, 54.711, and 54.713.
6 See Instructions to Form 499-A and 499-Q.
7 The factual statements in this Petition are supported by the anached Declaration of Paul Jarman,
inContact's Chief Executive Officer.
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REDACTED

process a1ll1S to confonn actual with projected revenues." Because contribution factors vary

quarterly, USAC uses an average contribution factor, calculated based upon whether a contributor's

actual receipts are less than, equal to or exceed projected revenues.' Thereafter, USAC refunds any

overpayment or collects additional fees for any underpayment. Based on Petitioner's 2004 true-up,

in mid-2004, USAC determined that Petitioner owed an additional ~D~~~iilill:~j, due in three

monthly installments of EHlilOOilillfl:1jj per month. These true-up charges were reflected on USAC

invoices from July through September 2004.10 The September 2004 invoice was the final invoice

assessing true-up adjustments for Petitioner's USF contributions based on 2003 revenues, with

payment expressly made due on October 15, 2004.1l Petitioner timely paid the total amount billed

as 2004 499-A true-up adjustments, as set forth in the USAC September 2004 invoice.

On January 23, 2009, nearly five-years after its April 1, 2004 Form 499-A filing, USAC

invoiced Petitioner for an additional [~m~Q~lffiD] in true-up adjustments based on its 2003

revenues ("January 2009 Invoice'V' USAC alleged that this belated assessment resulted from a

miscalculation in conducting Petitioner's original 2004 true-up.

" Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 1998 Biennial Regulatory
Review - Streamlined Contributor Reporting Requirements Associated with Administration of
Telecommunications Relay Service, North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms, CC Docket No. 98-171, Telecommunications Services
for Individuals with Hearing and Speech Disabilities, and the Americans with Disabilities Act of
1990, CC Docket No. 90-571, Administration of the North American Numbering Plan and North
American Numbering Plan Cost Recovery Contribution Factor and Fund Size, CC Docket No. 92
237, NSD File No. L-OO-72, Number Resource Optimization, CC Docket No. 99-200, Telephone
Number Portability, CC Docket No. 95-116, Report and Order, 67 Fed. Reg. 79525 (2002).
9 Soc, e.g, USACwebsite 2008 AlQ True Up Calculation Explanation, available at

http://www.universalservice.org/fund-administration!contributors/who-must-contribute/2008-aq
true-up.aspx.
10 Soc USAC invoices from July through September 2004, attached hereto as Exhibit A
1l See Id
12 This amount is in addition to the [~DAcn:.Dj in 2003 true-ups Petitioner paid in 2004.
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III. ARGUMENT

A. USACs January 2009 Invoice Is Barred By The Federal Statute Of Limitations

USACs assessment is time-barred by the Federal "default" Sutute of Limitations ("Federal

SOL,,).lJ This four-year limitation period applies to all claims arising under an Act of Congress

promulgated after December 1, 1990 for which no other limitation period is specified. I
'

The Telecommunications Act, enacted by Congress in 1996 (the "Act"), includes no time

limitation for actions brought by or against the Commission. Is As a result, the Federal SOL clearly

applies to the Act, and Courts have found the same.16 This application likewise affects claims arising

under Section 254 of the Act, including claims regarding the Commission's USF regulatory scheme,

promulgated there under.17

IJ 28 US.c. § 1658(a); Vaizon Nw Eng!4nd, Inc 'U Nw Hampshire Publi£: Utils. Corrm'n, 2005 WL
1984452, "-5 n.5 (DNH 2005), citing PeJX?PSCDt Indus. Park, Inc 'U Maine Cent. R.R. Ca, 215 F.3d 195,
203 n.5 (1st Gr. 2000) ("Absent the existence of an explicit limitations period, civil claims that arise
under fedel~ll statutes enacted after December 1, 1990 are subject to 28 US.c. § 1658(a) which
imposes a four-year limitations period on such actions."); Narth Star Steel Ca 'U !harms, 515 US. 29,
34 n.1 (1995)(describing section 1658 as a "general, 4-year limitations period for any federal statute
[enacted after Dec. 1. 1990] without one of its own"); Carnpkll'U Amtrak, 163 F. Supp. 2d 19,22
(D.D.C. 2001) (describing section 1658 as the "federal default statute of limitations").
I' lei. Note that the statute applies to actions brought by a federal agency. Sa?, e.g, Reid? 'U Sea Sprite
Boat Ca, 50 F.3d 413, 417 (7th Cir. 1995) (finding an action brought by secretary of labor a against
private company within the four year statute of limitations under 28 US.c. § 1658); SEC'll Buru:nxk,
FIX!. S(-(; L. Rep. (CCH) P92, 833 (ND. II. 2004) (applying the four year statute of limitations under
28 US.c. § 1658 to an action by the SEC under the Private Securities Litigation Reform Act).
IS See, e.g, 47 US.c. §§ 151 et seq.; 47 c.F.R. §§ 0.1 et seq.
16 Sa?, e.g, City c{RandJo Palos Vt'nk; 'U A!."'W5. 544 US. 113, 124 n.5 (2005) ("Since the claim here
rests upon violation of the post-1990 TCA [the 1996 Act], § 1658 would seem to apply."); e.spire
Corrm. Ca, inc 'U Bam, 269 F. Supp. 2d 1310, 1320 (D.N.M. 2003) ("Because the
Telecommunications Act was enacted after December 1, 1990, the four-year statute of limitations
applies to the claims under the federal Telecommunications Act."); Vmzol2 Maryland Inc 'U RCN
Telecom S(ru;., Inc, 232 F. Supp. 2d 539, 552-54 (D. Md. 2002); Bell Ad.mtidertYlS}lwnu, Inc 'U

PertYIS}lWrM Pub. Utils. Corrm'n, 107 F. Supp. 2d 653, 668 (ED. Pa. 2000); MO Teltmmn. Cop. 'U
Illinois Bell Tel. Ca, 1998 WL 156674, "3-"5 (N.D. Ill. 1998).
I7Id
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REDACTED

USACs imposition of true-up charges on Petitioner stems from authority delegated to

USAC by the Commission, pursuant to Section 254. USACs true-up assessments are, therefore,

subject to the Federal SOL. IS

Application of the Federal SOL extinguishes Petitioner's liability for the 2004 499-A true-up

adjustments set forth on USACs January 2009 Invoice. The supportive facts are these:

• For 2003, Petitioner timely filed its quanerly Form 499-Q projecting ltS 2003
revenue;

• On or before April 1, 2004, Petitioner timely filed its annual FOffi1 499-A, reporting
actual revenue for 2003;

• Petitioner's Form 499-A provided USAC with all the facts necessary to properly
calculate Petitioner's total USF contributions for 2003;

• In 2004, USAC trued-up Petitioner's USF contribution for 2003 revenue by assessing
an additional ~~':I11l;A.¢:ilED] in USF contributions, paY<'-ble in three equal
installments of ~PACtED] in July, August, and September 2004;

• The instalhnent payments on the additional USF contributions of [RE.[)llGIBP]
were due August 15, September 15 and October 15, 2004, respectively;

• The applicable time period for collection of the debt accrued when the debt was due
and paY<'-ble,'" which was October 15, 2004, according to the September 2004 invoice
- the last invoice on which 2003 true-ups were billed by USAC;

• Petitioner timely paid all USF contributions on 2003 revenue, including true-ups;

• Prior to January 23, 2009, when it slipped the additional [REDACfED] true-up into
the Petitioner's monthly invoice, USAC never once contacted Petitioner or otherwise
sought additional information relating to Petitioner's 2004 Form 499-A filing or USF
contributions for 2003.

Like all statutes of limitations, the Federal SOL begins to run when it is known or should be

known that a claim arises." USAC had the same infomution in 2004 that it used once again either

IS SJ£, ego 47 U.S.c. § 254.
19 Sre, ego SOU1hem Surety Cau Austin, 22 F.2d 881, 882 (5th Cir. 1927) ("A cause of action accrues
when the debt is due and suit may be brought on it.").
20 Id
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REDACTED

in late 2008 or early January 2009 when it recalculated Petitioners 2003 USF contributions for the

second time, thereby resulting in the [.REDACl'EI)] true-up charges in Petitioners January 23,2009

invoice. That is, upon receipt of Petitioner's 2004 Fonn 499-A, USAC had all the facts and data

needed to properly calculate Petitioner's USF contributions on its 2003 revenues. It is therefore

undeniable that USAC had the infonnation needed to suppOrt a claim for additional contributions

way back in 2004, when it processed the initial true-up assessment. Because USACs January 23,

2009 invoice came months after October 14, 2008, a date that is more than four (4) years after the

initial true-up assessments became due and payable, as a matter of law, USAC is statutorily barred

from pursuing its claim2l

Statutes of limitations serve the public good by prohibiting stale claims and preventing

resulting hann. With the passage of time, evidence is no longer available to prove or disprove a

claim." Triers of fact would be hard pressed to make reliable determinations in the absence of

current records, uncertain recollections and the lack of knowledgeable witnesses. Simply put, the

due process rights of those against which stale claims are made, such as the Petitioner, are placed in

such jeopardy as to require their nullification. Indeed, as explained below, Petitioner has been sorely

disadvantaged by USACs dilatoriness.

B. USAC May Not Audit Contributors After the Expiration of the Document
Retention Period

Under the Commission's rules in effect in 2004, Petitioner was required to retain documents

in support of its Fonn 449-Q and Fonn 499-A filings far a period of anlythree (3) years.!; In 2007,

21 Id
22 The purpose of statutes of limitations is to prevent surprises 'through the revival of claims that
have been allowed to slumber until evidence has been lost, memories have faded, and ,,"messes have
disappeared: OrdercfRailmulTelelJ-aphers 71 RailwryExpmsA~ 321 U.S. 342, 348-349 (1944).
2J Sre 47 CF.R §54.711(a), Contributor repo;ting rr:fjllil'emw: Contributors shall ffiolint,lin records and
documentation to justify information reported in the Telecommunications Reporting Worksheet,
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the Commission extended this three-year document retention period to five (5) years." However,

the Commission's 2007 Report and Order establishing the five-year document retention period is

prospective in application." Therefore, Petitioner no longer has any records relating to its 2004

Form 499-A filing and no documents with which to mount a defense to USACs dilatory claim.

Petitioner's retention policy in 2003-2004 complied with the Commission's three-year

retention rules applicable to the relevant time period. Because Petitioner no longer maintains

records supportive of its 2003 revenue reporting, Petitioner lacks the ability to defend itself and is

highly prejudiced by its rightful inability to produce documents which may rebut USACs time-

barred billing. This fundamentally unfair and prejudicial situation is precisely why statutes of

limitations are enacted, why record retention rules are adopted, and why fundamental notions of due

process forbid the prosecution of stale claims. 26

including the methodology used to determine projections, for three years and shall provide such
records and documentation to the Commission or the Administrator upon request.
" In the Matter if Corrprr:hensi7£ Rcriew if the Uni1ErSal Senia: Fund Manag:rrmr, Adninistration, and
Ocmi!fJt; Federal-State Joint Bami an Uni1ErSal Serlia:; Sdxxls and Libram Uni1ErSal Senia: Support
Mechanism; Rural Health Care Support Mechanism; Lijeline and Link-Up; 0Ja11fF to the Bami ifDirectors for
the National ExdJal7fJ! Carrier Association, Inc, 22 F.CCR 16372, 16412 (2007) ("2007 Report and
Orkr').
25 The 2007 Report and Order did not authorize retroactive application of the five-year document
retention policy. As a consequence, USAC lacks the authority to calculate contributions that can
only be verified, if at all, with financial and other records which no longer exist due to the expiration
of the document retention period applicable to the subject timeframe. USAC is an administrative
body without interpretative powers. Sa?, In re InCormetu Pat-OJnfinrntim Comnitt<l? if Unsecured
Cmiitors if InmrrlJ7Et Carrmmimtians Corp., 463 F.3d 1064 (9th Or. 2006); 47 CF.R § 54.719(c).
Indeed, "USAC's function under the revised structure will be exclusively administrative." Third
Report and Order in CC Docket No. 97-21, Fourth Order on Reconsideration in CC Docket No.
97-21 and Eighth Order on Reconsideration in CC Docket No. 96-45, 13 F.CCR 25,058,25,067
(1998). Moreover, prior to the enactment of the five-year period, the three-year document retention
requirement was routinely enforced by the Commission's Enforcement Bureau. Sa? e.g., In the Matter
ifCarrmmimtions Options, Inc, Notice of Apparent Liability for Forfeiture (ReI. July 27, 2007), EB-06
IH-n07 (the Enforcement Bureau, relying on Section 54.71l(a)'s three year retention requirement
sought fines against a contributor citing the importance of the recordkeeping requirements to ensure
contributors correctly complete their Worksheets).
26 The "audit period" is akin to a statute of limitations as it restricts the duration of the
Commission's enforcement authority. Sa? Ballentine's Law Dictionary (3d ed. 1969) (defining a
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C. The Administrative Limitations Period Mirrors the Applicable Three-Year
Document Retention Period

The justification for exlending the document retention period to five-years in 2007 rested on

the linkage between the retention period and the limitations period for administrative audits." That

is, the Commission expanded its document retention policy to conform to its audit policy,

recognizing the importance of the document retention policy as a limitation on USACs audit

authority. While the adopting Order clarifies the limits of USACs audit authority prospectively, it

fails to impose a retroactive audit period, merely recognizing the need to synthesize its audit and

document retention rules." This analysis further supports the conclusion that Petitioner's adherence

to the document retention policy absolves any liability for belated assessments.

Further, the FeCs rationale for lengthening its document retention period highlights the

importance of ensuring certainty and consistency in the contribution process. The Commission

emphasized the impottance of a consistent policy on the limitations period for administrative review

and the need for a policy that provides participants and contributors with some certainty of the time

statute of limitations/limitation on action as "prescribing the period of time within which an action
or proceeding in law or in equity... [or] a Climinal prosecution must be commenced.")
" In extending the document retention petiod, the Commission explained that connibutors must:
"retain all documents and records that they may require to demonstrate to auditors that their
contributions were made in compliance v,ith the program rules, assuming that the audits are
conducted within five years of such contribution." 2007 Report ,ind Order (emphasis added).
" At no time did the FCC assert the right or intention to apply the policy retroactively. Sa' In the
Matter ifCarrprWensiu Redewifthe Uni7£YSal Sen/IX FllndM,irlal}'m17l, A dministr,itian ,md O<1.1sigpt, Federal
State Joint BQ:lrd on Uni7£YSaj SeniI:e, Sdxds and LiJ,nm.es Uni7£YSal Support Mechanisn; Rural Hmldxare
Support Mechanism, Lifeline and Linkup, and OWIi}5 to the B=d if Direacm Jeff the Natwnal ExdJarg;
Gm7ill Ass'n, FCC 07-150, Report and Order, ReI. Aug. 29, 2007. A statute may not be retroactively
applied unless the legislature specificallyauthotizes the retroactive application and the retroactivity
of the limitations period is clearly stated. Sa'Larui'lJ471 USI FilmPrrxIucts, 511 U.S. 244, 280 (1994);
United States v. St Louis, S. F. & T. R. ca, 270 U.S. 1,3 (1926). Statutes of limitations in particular
may not be retroactively applied where the result is to revive a stale claim. In re ADC Te!mm., Inc.
Sec Litig., 409 F.3d 974, 977 (8th Gr. 2005). Note also that USAe is expressly prohibited from
making policy or interpreting statutory directives and is therefore unauthorized to interpret an FCC
policy to invoke retroactive application. 47 C.F.R § 54.702.
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within which an audit or further revIew may occur.'" This recogmtlOn of the power of the

document retention period validates Petitioner's reliance there upon to refute USACs assessment.

Not only is the assessment unlawful as a violation of due process, but it directly contradicts the

FCCs interpretation of the document retention policy as an indicator of USACs auditing authority.

Finally, in the adopting Order, the Commission chrified that the administrative limitations

period ,vas not a statute of limitations for pursuing enforcement action or prosecuting a service

provider or beneficiary.30 Thus, while the audit policy offers document retention and prospective

assessment guidelines, it fails to preempt the default federal statute of limitations which operates to

nullify Petitioner's 2009 invoice.

D. Equity Mandates a Finding that USACs January 2009 Billing is Untimely

Principles of equity offer additional compelling suppon that USACs January 2009 billing is

unenforceable. USACs untimely assessment contradicts the equitable mandates of the universal

service rules. In imposing USF contribution obligations, the Commission is limited by the

Communications Act which expressly commands assessments be imposed in a non-discriminatory,

equitable, and predictable ffilllner. J1 USACs January 2009 billing is wholly inconsistent with each of

these prescriptions.

It bears repeating that the impedance to its second true-up billing was USACs own failure to

accurately assess contribution obligations during the initial, 2004 true-up process. TIle Petitioner did

" SfJ! Sdxw and Li1rraries Unitmal SenUe Support Mechanism, CC Docket No. 02-6, Fifth Repon and
Order and Order, 19 FCC Red 15808 (2004) ("SdJCds and LilJraries Fifth Report and Order') (where the
Commission aptly recognized that conducting inquiries within five years struck an "appropriate
balance between preserving the Commission's fiduciary duty to protect the fund against waste, fraud
and abuse and the beneficiaries' need for cenaintyand closure ... ").
JO In setting an administrative limitations period that matched the newly adopted five year document
retention period, and by emphasizing that it was not a statute of limitations period for purposes of
bring legal action, the Commission recognized that it had no authority to ignore the Federal SOL' 4
year period of limitations. Even if argued that it intended no such recognition, the point is moot
because the Commission has no authority to override statutory provisions.
3\ 47 US.e. § 254(b)(4)-(5).
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nothing "'Tong. USAC possessed the data upon which the second true-up is based since 2004.

USACs belated attempt to rectify its oversight, more than five years after the fact, is fundamentally

unfair, unduly prejudicial, and inherently unreasonable:

•

•

•

Unfair, because the Petitioner had a right to align its document retention policies with
FCC Rules and policies applicable to the time period in question and it should not be
penalized for its reliance;

Unduly prejudicial, because as compared to all other contlibutors that received true-up
assessments in a timely manner in 2004 and who were otherwise provided an
opportunity to produce records in defense of potentially inaccurate assessments, USAC
seeks to collect from Petitioner five years after the fact and long after evidence was
irretrievably lost: and

Unreasonable, for all these reasons and because, as a matter of law, USAC is tlme
barred.

Sections 201 and 202 of the Act prohibit earners from engaging in unreasonable practices

and undue discrimination. While USAC is not a carner, it is hardly seemly to suggest that the

Conurussion should allow its agent to engage in conduct Congress has ordered the Conurussion,

itself. to prevent and penalize.

Moreover, to permit USACs collection of belatedly assessed USF contributions given these

circumstances would do violence to Section 254's predictability directive. It would take an

astounding act of mental gynmastics to find "predictable" the assessment of contributions that are:

(0 first calculated after five long years have passed, (ii) after the completion of a normal true-up

process that occurred five years previously, (iit) after full payment of contributions made based on

the true-up process completed five years previously, and (iv) after the Conurussion expressly

provided -- three years after the fact -- that its new five- year record retention period was not also a

limitation period on USACs ability to assess true-ups. USACs conduct is the epitome of un·

predictability. Left unchecked, such conduct could destabilize the USF program by creating

uncertainty among the thousands of contributors who may begin to wonder if, they too, might

11



REDACTED

receive a crippling USF true-up assessment years after the fact. Omtrarily, informing USAC

of its lack of authority to collect the t~lm!i~WI~~ contribution invoiced in 2009 and based upon

2003 revenue would have absolutely no impact on the stability and predictability of the Universal

Service Fund as the revenue was intended to support universal telephone service during the expired

2003 calendar year.

E. USACs Omduct Violates Petitioner's Due Process Rights

Due process, at a minimum, includes the right to be adequately notified of charges or

proceedings and the opportunity to be heard and present evidence at these proceedings." For

reasons previously elaborated, the Petitioner has been deprived of meaningful notice and its right to

be heard and present evidence rendered ineffective as a consequence of USACs five-year delay.33

Under the circumstances described herein, USACs belated attempt to back-bill denies Petitioner its

rights to due process and must fail.

F. Permitting USAC to Belatedly True-up Petitioner's 2003 Contribution Undercuts
the Putpose of the Annual True-up Process

Under the Commission's rules, a USF contributor must quarterly file FCC Form 499-Qs to

determine its USF contributions, subject to an annual true-up based on its annual FCC Form 499-

A.i{ The reason for the annual adjustment is to allow carriers to regularly determine their actual

USF obligations and plan accordingly.

\2 The right to due process is essentially based on the concept of "fundamental faimess."
B Due process affords parties the opportunity to be heard and to present evidence against an
opposing party. Gray 'U Netherfand, 518 U.S. 152, 181-82 (1996). ("Due process demands an
opportunity to be heard 'at a meaningful time and in a meaningful manner.' The right to a hearing
embraces not only the right to present evidence but also a reasonable opportunity to know the
claims of the opposing party and to meet them.... Due process requires a 'full, fair, potentially
effective opportunity' to defend against charges levied.") (internal cite omitted).
34 In the Matter ifFederal-State joinJ Bruni an Uni7EYSal Senia:, 19 F.c.c.R. 13580, 13582 (2004) ("The
purpose of the annual true-up process is to ensure that interstate telecommunications providers
contribute appropriate amounts to the universal service mechanisms.").

12
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Petitioner met its obligations and timely filed its FCC Forms for the 2003 contribution

period. In 2004, USAC conducted its annual true-up to determine whether or not any adjustments

were needed. In accordance with its 2004 true-up, USAC invoiced Petitioner over nU~~!1JJl,~iI1i.14il]

for the 2003 contribution period, which the Petitioner timely and fully paid. The current assessment

represents an unauthorized recalculation of Petitioner's contribution liability based upon its original

2003 revenue data.

If pennitted, USACs conduct would undercut a fundamental objective of the true-up

procedure, which is to secure voluntaty compliance based on contributor reliance on the true-up

mechanism. Voluntaty compliance requires that contributors be able to rely upon the soundness of

the true-up process to determine and settle their full obligations to contribute in a timely and

efficient manner. The vety purpose of an annual process is to ensure regular assessments based

upon a single calendar year. USACs attempt to recalculate Petitioner's liability after five years

compromises the integrity of the program.

G. USACS Actions Are Arbitrary And Capricious In Violation of the Administrative
Procedures Act

USACs authority is limited by the Commission's oversight authority and confined by the

Commission's Rules.JS USAC may not "make policy, interpret unclear provisions of the statute or

rules, or intelpret the intent of Congress" and is required to seek guidance from the FCC on such

maners.;" Funher, USAC is accountable to the Commission in its actions." Likewise, USAC, as the

administrator of the FCC, a federal agency, may not act in contravention of the laws binding the

'j "The FCC retains the authority to overrule USACs actions in administering the universal service
suppon funds; those who are aggrieved by USAC, its committees, or its Board may seek review
trom the FCC" In rP InCormet v Pa;t-Can/imution Cormiltee if Unseamxl Crrxa= if Inmrrnet
Corrmmicatims Carp., 463 F.3d 1064 (9th Cir. 2006); 47 CF.R. § 54.702.
J(, 47 CF.R. § 54.702.
J7 Third Repon and Order in CC Docket No. 97-21, Founh Order on Reconsideration in CC
Docket No. 97-21 and Eighth Order on Reconsideration in CC Docket No. 96-45, 13 F.CCR.
25,058,25,067 (1998).
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The Administrative Procedures Act ("APA") prohibits the FCC from acting in an arbitrary

and capricious manner and, afartiarai, so restricts USAC39 USACs conduct finds no support in the

1934 Communications Act, the Telecommunications Act of 1996, the Commission's rules or the

Commission's policies as articulated through various orders and decisions. As previously discussed,

USACs assessment contradicts the Communications Act, the Commission's document retention

policies, notions of fundamental fairness and due process and principles of equity. Violation of an

agency's own rules by the agency or its agent clearly qualifies as an arbitrary and capricious act.'o

Because USACs conduct violates the Commission's rules, it is unmistakably arbitrary and

capnclous.

H. USACs Assessment Violates Principles Of Equity

Basic principles of equity reject USACs discriminatory assessment. Specifically, equitable

estoppel and laches bar USACs actions. Equitable estoppel prevents a party, such as Petitioner,

" SI£ In tJ:e Matter 11998 Biennia! Regulatory Rer.iew -- Strearriined Contributor Reporting RlXfuirerrmts
Associated 71ith AdmnislTatim if Telecorrmrnimtions Relay StrU(B, North Anvimn Nwrixring Plan, Lera!
Nuni-rr Portahility, and Uniuna! Sen.ia: Support Mechanism, CC Docket No. 98-171, Order (ReI. Aug. 1,
2000) (discussing USACs role as a data collection agent for the FCC).
39 51£ 5 U.S.c. § 706(1)(A); P'rOi1Ttheus RadioProjectll F.CC, 373 FJd 372, 445 (3rd Or. 2004) ("And,
the Conmussion's rules and decisions are clearly governed by the arbitrary and capricious standard.
In sum, the stand.ard of review is governed foremost by the APA's requirement that the FCC's rules
not be arbitr;uy and capricious.").
,0 If an agency does not follow the unambiguous language of its own rules, we must consider its
actions arbitrary and capricious. M)I'YS II State, 169 S.WJd 731, 734 (Tex. App. 2005) (citing Ralngua
II Sen.ia: Llayi Ins. Ca, 997 S.W.2d 248, 255 (Tex. 1999)); It is well settled that the failure of an
agency to comply with its own rules and procedures is arbitrary and capricious, and a determination
made in violation of such procedures will be reversed by the Courts. Hal! 'U Van A m?ItJI16l?I1, 2008
WL 5501022 (Table) (N.Y.sup.) (citing FrWell Bahaol4 56 N.Y.2d 777 (1982)).
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from suffering an injury as a result of justifiable reliance on another's conduct." The doctrine

precludes a party from recovering where another is damaged by its acts or omissions.

Petitioner relied upon the validity of USACs initial assessments, rightfully determining that

they represented Petitioner's entire 2003 USF liability. USACs 2009 assessment is based upon its

alleged miscalculation of Petitioner's 2003 USF liability. Petitioner did not contribute to the

miscalculation. Rather, the miscalculation resulted entirely from USACs mistake. Equitable

estoppel prevents USAC from ignoring responsibility for the mistake to Petitioner's detriment.

Likewise, the doctrine precludes USAC ftDm denying the application of the three-year document

retention policy upon which Petitioner reasonably relied. Based upon the Commission's three-year

document retention policy, Petitioner reasonably determined that documentation supporting these

calculations could be properly discarded after three years as Petitioner would no longer be required

to justify or defend its compliance. Petitioner's justifiable reliance on established FCC policy and

USACs own actions prevents USACs inequitable assessment.

Laches likewise operates to dispositively preclude USACs actions. The doctrine of laches

prevents a party from asserting a right against another after an unreasonable delay." Obviously,

given the Federal SOL's four-year limitation period, the five years it took for USAC to act is

unreasonable. And, such a lengthy delay would harm any party that, like Petitioner, acted on the

reasonabl~ premise that it had acquitted its obligations in 2004.41

n Data Corrpurer Carp. 'U Unit,d States, 80 Fed. Cl. 606, 614 (2008); LaldirafJ!, loc 'U Unital States, 44
Fed. Cl. 192,200 (1999) (citing Heckler 'U Crrty. Health Sem. rlCra7Jjixd Coimty, loc, 467 U.S. 51, 59
(1984)).
" Western Union International, Inc., Menvrandum Opinion and Order, 70 FCC 2d 1896, 1903, P36
(1979); see also, WbitfieJd 'U A nheuser-BusdJ, Inc, 820 F.2d 243 (8th Cir. 1987) (laches may apply when
the delay in bringing suit is the fault of an administrative agency).
43 Compare the Supreme Court's discussion relating to the principles underlying limitations periods,

.. limitations are vital to the welfare of society and are favored in the law. They are found
and approved in all systems of enlightened jurisprudence. They promote repose by giving
security and stability to human affairs. An important public policy lies at their foundation.
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IV. WAIVER

In an excess of caution and in the anempt to avoid needless costs and collateral procedural

issues, Petitioner requests a waiver of the rules requiring contributors to first dispute USACs

assessments with USAC The FCCs rules mandate a contributor first address its disputes regarding

contribution obligations to USAC in the form of an appeal." The appeal must be filed with USAC

within 60 da~ of the issuance of USACs assessment decision."

The Commission may grant a waiver of its rules or policies if the purpose of the rules would

be frustrated by application of the rules to the instant case or that application of the rules would be

inequitable, unduly burdensome, contrary to the public interest, or the applicant has no reasonable

alternative.'" Because USACs claim is barred as a maner of law, contravenes constitutional

guarantees, violates established legal doctrines and undercuts the important government policy of

enforcing the law in wa~ most conducive, whenever possible, to ensuring voluntary compliance and

respect to the even-handed administration of the law, justice can only be served by waiving the need

to first appeal USACs assessment to USAC, the very entity that necessitated this filing. Requiring

an appeal to USAC would only delay the process as an initial appeal to USAC would prove futile."

V. RELATED RULES

Petitioner submits that the present circumstances prevent the application of the "pay first,

then dispute rule." The law rejects the imposition of any obligation to pay a bill that has been legally

They stimulate activity and punish negligence. \'i/hile time is constantly destroying the
evidence of rights, they supply its place by a presumption which renders proof unnecessary.
Mere delay, extending to the limit prescribed, is itself a conclusive bar. The bane and
antidote go together. Waxl'U Carpenter, 101 U.S. 135, 139 (1879) and quoted in Oie 'U Kelley,
438 F.Supp. 129, 145 (CD. Ca. 1977).

44 St£ USAC Rules of Appeal, available at:
http://www.usac.org/fund-administration!contributors/file-appeal!
4; 47 c.F.R. § 54.720.
'(,Id
47 47 c.F.R. § 1.925.
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abrogated. Enforcement of such a rule under these circumstances would only further violate

Petitioner's legal and constitutional rights. Forthe same reason, the so-called "red-light" provisions

of the Debt Collection Improvement Act ("DOA"), by which agency actions may be withheld until

debts to the government have been retired, can have no application here. Notwithstanding,

Petitioner reserves the right to fully address any penalty, administrative fee or interest assessment

imposed pursuant to these rules.

VI. CONCLUSION

The foregoing premises considered, the Commission is requested to grant this Petition and

declare the January 23, 2009 claim of USAC barred as a matter of law under the Federal SOL; to

issue such further orders as deemed appropriate to provide official clirection on the related issues

raised by USACs conduct as identified in this Petition; and to declare the issues of prior appeal to

USAC, and of the pay first rule and the red-light rule moot and inapplicable.

Respectfully submitted,
InContact, Inc.

By
arIes H Helein

Jonathan S. Marashlian
Jackie R. Hankins
Helein & Marashlian, LLC
ltsAttorneys

April 13, 2009
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
In the Matter of )

)
inContact, Inc. )
Form 499 Filer ID No. 818114 )
Petition for SpeClal Relief and Waiver )

)

DECLARATION OF PAUL JARMAN

I, Paul Jarman, CEO for l.llContact, Inc., have read and understand the contents of

inContact, Inc. Form 499 Filer ID No. 818114 Petition for Special Relief and Waiver and the

associated Exhibits.

I declare under penalty of Perjury that the factual matters stated therein are true and

accurate.

Executed in Midvale, Utah on April 7, 2009.



Exhibit A

USAC Invoices From July Through September 2004



USAC
Universal Service Administrative Company

Bu)'ers United, Inc.
13751 S. Wadswortb Park. Dr.• Suite 200

Draper, UT, 84020
Attention: S:ephanie Sorensen

REDACTED

Statement D:ne: 07122/2004
InY(lite Number: ••••••••

Filer4991D: 8]8114

Balance Due USAC: ~I!!I!I!!I!!I!I!I!I~
Amount EDCloscd: l ---'

Maill'ayment To:

Universal Service Administrative Company
1259 Paysphere Circle
Chicago, II. 60674

r-:- Ifpaying for mUlIiple Filer 499 IDs, please c.h¢c.1c.
here and complete form on back.

S~m;l top poorDOlll or statement "'ith pa,.m~nt iI. ~"do$ed envwlupll. Keep lIouam pardOD {Dr )'OU' n~ur&.

STATEMENT OF ACCOUNT

Datt!

07/15/2004
07/13/2004

()7/15i2004
07/15/2004
07115/2004
07!! 5;2004
07/15,'2004

07/15i'2004

07!l5/2004

Description

Prniow Balance
High (\)$1 Support Mcchanl~mCharges

Pa~nt

l.lJW Income Support Mechanism Ch·"rgl;'~

High Cost Support Mcchalli6m Adjustment

Low Income Support Mechanism AdJustmcu(
Rural Health Care Support Mechanis;m Adj\lstmcnt
Rural Health CilU:: Support M~chani.smCharges
Schools. 8;. Librari~ Support Mechanism Adjustment
Schools & Libraries Support Mechanism Charges

BALANCE DUE USAC ON 08/1312004

Cbarges

•

Credits

??7

Transactions oc..::mring aJ1t.:r 07jl.'i200<l arc not reHeded on Lhis slalcment.

~-

S('l1~I1lCnrDali.'

\l~:~?S,ii-~

,,'ill'! 49~ 1D

'~1l\1 f4---~

PA Yi\lEN'1 Il'tiFOHM.Y! JON

nll~ lTIQDth's Sll~lporl mecharusm cMrges were cal"'l.lIMJd ll~ing: ~n fCC
conlrih\Jtlon fuct.or <It' 0.089000 and the f()ll()lVm~ revenue daL.~:

\,;I:IY 200<1 4'J90

) 2%

I ~IJc

JI' th~ tj~lrcs. J.:. fXlt w;-rC"Srx,nd,vilh your r~'OOrd,. pl.:a--.:: COll~cl the 499 DaLl
CQllection AgenL

P~ge 1

l>~ymtnl mU~1 be rrxelYe,J by OS) \3 ":WO..j 10 Jvoid late paymcll! chorgcs

Plc:::lSC !cnm ACH p:l,:<mt'lll~ in II ceD~ !(mll"t to ..\!JA ;;:ll71000505,

rk~~,· :l.Iw indmio;yollr Company Name, Fi'N ,199 10, ,md Invoice
Numrer

---""""--,



REDACTED

USAC
Universal Service Administrative Company

Statement nate: 0812012004

Inw;" Numb", 5 p
Flier 499lD: 818114

Baluoce Duc USAC~..~~~~~'--,
Amount Enclosed: L_~ ~

Bu~ United, Inc
13151 S. Wadsworth Park Or.• Suite 200
Draper, UT, 84020
Attention: MIchelle Mitlll

Mall Payment To:

UniversuJ S~rvice Administrativc Company
1259 Paysphere Circle
Chicago, IL 60674

~ Ifpaying for multiple Filer 499 IDs, pl~asc ..:hcck
herl: and complete form on back.

Send lop' lMrtion ofsbtt./1lent ",ilh pOlymeRI jn rnclo.u.d (n..ernpt'. Keep bott41m portiOrl for your recor-Ib.

STATEMENT OF ACCOUNT

Charges Credits

$ ,
••

53

Description

Previous Balance
Schools & Libraries Support Mechllnism Charges
low locornc Support Mechanism Charges
Low Income Support Mechanism Adjustment
High Cost SuppOrt Mechanism .-'\l.ljust1llcnt
Rural H~allh Cure Support Me".hanism Charges
Ruml Health Care SIlPJJQrt Mechanism Adjustmellt
Schoob & Libraries Support Mechanism Adjustmellt
High Cost Support Mechanism Charges
Payment

Date

081 13-'2004
08/1312004
08/1Jfl004
08/ J312004
08/1j/2U04
08/1312004
08/1 Y1004
08f1312004
08.113'2004

BALANCE DUE USAC ON 09/1512004 $1

TransacttOllS occurring alter otl/IJI20(H are not reflected on Ulis statemenL

,---'.-

SI.,lICI11C;;t D3-ie
~----,M)~,;:W12004 I

FORM 499Q DATA

~·'---Fjj~;4"""ij9-IO '--1----- -i~;d:lne., Dlll' IISAC

Sl1l114 i

PAYMENT lNFORMATlON

Tills 1l\"l1lh'~ suppon ree-;I'\anisrn charges Ilo'er~ l:a!c-ul:H<.'d u.;in!!. on FCC
CQl1lnbllliOll fdctor of 0.089000 o.n<l the foll~wing rC\l~mle dat:!:

May 1(104 4990 Pl=se remil Aen paymenu; III a CeDi- furm~l ·0 AB,\ ~(J7100(J51)S.

PJo:a~ also Jncludl; your Cnmpany Name, Filer {'I') In, 'Hl<"llnvolc.<:
Number_

PaymCrH mus.t!;Ie fl't;cillcd by 09/151'1.004 to aVOlci late p"yll"l<:llll:ha(~,,~

;t
noc
120b

PE r '2
lrlhe li~urc:. 110 rll'l UJfn:Jpond ""llh )lour records, p!e3se com3Cl lhe ·N9 OMa

Col1oclion Agent.

Page I



USAC
Universal Service Administrative Company

StQtl!.D\cnt Dote:

Invoice Numbtr:
Flier 499 10:

Balance Due USAC:
Amount Enclosed:

REDACTED

0912212004
2

818114
, i

L__---"

Buyers United, Inc.
13751 S. Wadsworth Park Dr., SLt:itc 200
Draper, UT, 84020
Altentioo: Stephanie Sorensen

Addll:S5 Cb:mgc? Sec revc:r:re side flIr instructions.

Mall Payment To:

Uqh~(~alService Administrative Company
1259 Payspbere. Circle
Chkago, If, 60674

o If ra:Y1ng ror multiple Fllcr 499 IDs, please check
here and complete fonn on back.

S~Dd lop portion ohtalem~lItwlCh pltymt:nt (0 cncloted cllYl:lopc. Keep bonum portlo.o Ior your .-ec:onls.

STATEMENT OF ACCOUNT

Date

09/1512004
09113/2004
09/1512004
01.)/15/2004
09/15/2004
09/15/2004
09115/2004
09/[512004
0911112004

Description

Previous Halance
High Cost Support Mechanism Charg,"-s
Payment
Low lncome SUPPDrt Mechanism Charges
Low [ncOOlc Suppmt M(chal1i~m Adjustment
High Cosl Suppt:lIl McdWlI:;m Adjus.tment
Rural Hcal1h Care Support Mechanism Charges
R\lul Hcalth Care Support Mechanism Adjustment
School~ & libraries Support Mechanism Adjustmetll
Schools & libraries SUPPO" Met:hanism Charges

BALANCE DUE USAC ON 10/15/2004

Charges

s

Credits

rran:i3CllOns occurring after O\l!J5l2004 are not retlected on this statement.

PAYMEi'd· I'\jFOR~"'L\TlON•FORM 499Q DI\TA

·}:-il,,; i911' ii)
x1:1114 •

This monlh'i" ~lJpport llle.,;h~lsm charges wtll: l:<lk:u!all:l1lJsiut!; dU H:C
L'Oiltriblltioli l~c!Or or 0.089000 ond lhc follo'Vting r<;\'cnue datil:

Payment TlIU~r be rCl;clvoJ by I (I/1511(}04:o ;:j.'oid lore p~ymcnl ~h;]rgeci

120b

120,

Mil)' 200·1 4·990

, •
Please ICDlil AC1I paymcllb m:l eCi)./- f0m13( I" ARI\. 1.'()1lnOlJ1Wi.

lflb" ligures. do nOl COITe!;l'oo<l \lim )QUT records, please GO,alm::1 me 499 Datu
Col1",.,ion Agent,

Page 1

Pl<::1SC' a1l;1) IIlClut:k your Com~ll)' l'o/lIm::, Filo:, 4~\l II), and Invoke
N>lmb.:r


